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GEMERAL COUNSED
OF COPYRIGHT

NOV 12 199
RECEIVED

Digital Phonorecord Delivery
Rate Adjustment Proceeding

Docker No, 96-4 CARP DPRA

In anriciparion of the meering called by the Copyright Office in this

@

marter, We enclose proposed regulations as to which the parties (based on their
submissions) appear 1o be in subsrantial agreement. The regulations would:

Esrablish the royalty rare for general digiral phonorecord

deliveries (subsection 253.5(b));
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(i)  Defer the senting of rates for incidenral digital
phonorecord deliveries, with the modificarion suggested
by the Webcasters in their commenrs dated October 23,
1998 (section 255.6);

(i)  Esgblish the schedule for fumire proceedings, as
previously proposed in the joint petition of NMPA, RLAA
and SGA (section 255.7); and

(iv)  Include a new secrion serting forth the clarification soughr

hy ASCAP, BMI and SESAC, as modified 1o include
righis under section 106(6) of the Copyright Act (secrion

255.8).
Sincepély, Qgeg—

Carey R. 0s
Enclosure

ce: Service List
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Proposesd DED Regulations
1. The irle of secrion 255.5 is revised 10 read “Royalty rare for digital

phonorecord deliveries in general.” and the present paragraph of section 255.5 is
designated as paragraph (a).

Section 253.5 is further revised by adding the follawing new paragraph:

(b)  ¥or every digital phonorecord delivery made on or after January 1,
1998, except for digital phonorecord deliveries where the reproduction or disrribution
of a phonorecord is jncidental 1o the rransmission which constitures the digiral
phonorecord delivery, as specified in 17 U.S.C. § 115(c)(3)X(C) and (D){ the royalry
rate payable with respect to each work emhodied in the phonorscord shall be the royalty
rate prescribed in section 255.3 for the making and distriburion of a phonorecord mads
and distributed on the date of the digital phonorecard delivery (the "Physical Rate"). Tn
any future proceeding under 17 U.S.C. § 115(c)(3)(C) or (D), the Toyalry rares payable
for a compulsory license for digiral phonorecord deliveries in general shall be
established de nava, and no precedenrial effect shall be given to the royalry rare payable
under this paragraph for any period prior 10 the Perind as 1o which the royalty rates are -
ta be established in such future proceeding.

2. A new section 255.6 is added, which reads as follows:
§ 255.6 Royalty rate for incidental digital phonarecord deliveries.

The royalry rate for digiral phonorecord deliveries where the repraduction or
distriburion of 8 phonorecord is incidental fo the wansmission which consrinues a digital
phonorecord delivery, as specified in 17 U.S.C, § 115(c)(3)(C) and (D), is defarred for
consideration unril the next digital phonorecard delivery rate adjusiment proceeding
pursuant to the schedule set forth in secrion 255.7; provided, however, that any owner
or user of a copyrighted work with a significant interest in such royalty rarte, as
provided in 17 U.5.C. § 803(a)(1), may pertion the Librarian of Congress 1o estsblish
a rare prior 10 the commencement of the next digiral phonorecord delivery rare
adjusunent proceeding. In the event such a petition is filed, the Librarian of Congress
shall proceed in accordance with 17 U.S.C. § 115(c)3)(D), and all applicable
regularions, as though rhe perition had been filed in accordance with 17 U.S.C,

§ 803(a)(1).
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3. A new section 255.7 is added, which reads as follows:
288.7 Future proceedings.

The procedures specified in 17 U.S.C. § 115(¢)(3)(C) shall be repeared in 1998
and every second year thereafter until 2006 so as 1o determine the applicable rates and
terms for the ing of digiral phonorecord deliveries during the periods beginning

JoN January @o&‘ﬁ?}m, 2004, 2006 and 2008. The procedures specified in 17 U.S.C,

v § 115(c)3¥D) shall be repeared, in rhe absence of license agreements negoriated 1nder
17 U.S.C. § 115(c)(3)(B) and (C), upon the filing of 2 petition in accordance with 17
U.S.C. § 803(2)(1), in 1999 and every second year thereafrer unril 2007 50 as 10
determine new rates and terms for the making of digital phonorecord deliveries during
the periods beginning lanuary 1, 2000, 2002, 2004, 2006 and 2008. Thereafter, the
procedures specified in 17 U.S.C, § 115(c)(3)(C) and (D) shall be repeated in each fifth
calendur year. Norwithstanding the foregoing, different years for the repeating of such
Procecdings may be determined in accordance with 17 U.S.C. § 115(c)(3)(C) and (D).

4. A mew section 255.8 §s added, which reads as follows:
285.8 Public performances of sound recordings and musical works,
Nothing in Part 255 annuls or limirs the exclusive right to publicly perform a

sound recarding or the musical work embadied therein, including by means of a digiral
wansmission, under 17 U.S.C. §§ 106(4) and 106(6). .



” TEL:212 787 1381

ASCAP - LEGAL

From=PAUL WEISS NY

P. 00"

| NOV. -12" 98 (THU) 14:06

‘ P !

Nov~11-88 08:27pm

7-§88  P.08/0T F-885

SERVICE LIST
Dacket No. 964 CARP DPRA

Seth D, Greenstein, Esq.
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600 Thirteenth Street, N.W.

Washingron, D.C. 20008-3096
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Bruce G. Joseph, Esq.

Wiley, Rein, Fielding

1776 K Street, N.W,

Washington, D.C. 10006

Counsel for the United Srares Telephone
Assacigrion

Marvin L. Rerenson, Esq.
Joseph J. DiMana, Esq.

BMI

320 Wesy 57th Sireet

New York, New York 10019

Michael J. Remingron, Esq.
Jeffrey 1. Lopez, Esq.

Drinker Biddle & Rearh LLP

901 15th Streer, N.W,, Suire 900
Washingron, D.C. 20005
Counsel for Broadcast Music, Inc.

Cary H. Sherman, Esq.

Steven M, Marks, Esq,
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of America

1330 Connecticur Avenue, N.W.
Washington, D.C. 20036
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Edward P. Murphy, Fsq.

National Music Publisher’s Association
and the Harry Fox Agency, Inc.

711 Third Avenue

New York, New York 10017

Henry R. Kaufman, Esq.
SESAC, Inc.
421 West 54th Streer

‘New York, New York 10019

Gearge David Weiss, Esq.

The Songwriters Guild of America
1500 Harbor Boulevard
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Bruece A. York, Esq.

Ann E. Chaitovit2, Fsq.
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260 Madisen Avenue
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Arthur Levine, Esq,
Finnegan, Henderson, Farabow,
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Washington, D.C. 20005
Counsel for American Federation of
Television and Radio Artists
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Amold & Porter Fernando R. Laguarda, Bsq.

355 Twelfth Sireet, N.W, Mintz, Levia, Cohn, Ferris,

Washington, D.C. 20004-1202 Glavsky and Popeo, P.C.

Counsel for RIAA . 701 Pennsylvania Avenue, N.W., Suite 900

Washington, D.C. 20004
Counse] for Digal Cable Radio Associates
& America Online, Inc.

Beverly A, Willer, Fsq. Joan M. McGivern, Esq.
ASCAP ASCAP
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I. Fred Koenigsberg, Esq.

Whire & Case L LP
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David Q. Carson Copyright Office 202-252-3423 »
Serh D. Greenstein McDermor, Will & Emery 202-756-8128 «
Steven R. Englund Arnold & Parter 202-942-5999 v
Bruce G, Jaseph Wiley, Rein & Fielding 202-429-7049 o
Michzael 1 Remingran Drinker, Biddle & Reath 202-289-3390 ¢
Cary H. Sherman RIAA 202-775-7253 »
Edward P. Murphy NMPA 212-953-2384 »
Marvin L. Berenson BMI 212-397-0789 »
Henry R. Kaufman SESAC 212-489-5699 ¢
George David Weiss SGA 201-867-7535 «
Bruce A. York AFTRA | 212-532-2242 »
Arthur Levine Finnegan, Henderson, Farabow, . | 2024084400 *
Garren & Dunner
Beverly A. Willen ASCAP 718-875-8493 *
I. Fred Koenigsherg White & Case 212-354-8113
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